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Siting, Justice, and the
Environmental Laws
RODGER C. FIELD*
Environmental laws and regulations are a fact of life for private-sector
investment. New industrial facilities, landfills, incinerators, and other
facilities that affect the environment require necessary environmental permits
and must comply with regulations applicable to their operations. 1 There is
mounting evidence, however, that the siting of polluting facilities may, even
when in full compliance with environmental regulations, contribute to
disproportionate pollution burdens in some communities (usually poor and/or
minority). In response, grassroots organizations increasingly advocate that
environmental decisions should consider more than compliance, but also
fundamental issues of "fairness" or, as it is sometimes called, "environmental
justice."
This article proposes to consider the issue of environmental justice and
its implications for industrial development. Part I describes the history and
themes of the environmental justice movement and the government's
response. Part 11 examines how the principles of environmental justice
relate to industrial development by looking specifically at the siting of new
sources.

I. THE ENVIRONMENTAL JUSTICE MOVEMENT

There is no official definition of environmental justice, although EPA's
working definition is:
... the fair treatment of people of all races, cultures and
income with respect to the development, implementation
and enforcement of laws, regulations and policies. Fair
treatment means that no racial, ethnic or socioeconomic

* Senior Attorney, Office of Regional Counsel, Region 5, U.S. Environmental
Protection Agency. The views expressed in this article are his own and do not necessarily
represent those of the U.S. EPA or Region 5.
1. See Clean Air Act of 1970 § 101, 42 U.S.C. §§ 7401-7671q (1994); Resource
Conservation and Recovery Act of 1976,42 U.S.C.A. §§ 6901-6987 (West 1994) [hereinafter
RCRA]; Federal Water Pollution Control Act (Clean Water Act) § 101, 33 U.S.C.A. §§
1251-1387 (West 1994); National Environmental Policy Act of 1969, 42 U.S.C.A. §§ 43214347 (West 1994).
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group should bear a disproportionate share of the negative
environmental consequences of industrial, municipal and
commercial enterprises and from the execution of federal,
state and local and tribal programs and policies.2
This definition highlights certain aspects of environmental justice,
notably the concept that certain racial, ethnic or economic groups should not
bear disproportionate impacts of pollution. However, since the themes of
environmental justice have developed not through policy, but through social
activism, the better way to elucidate these themes is to examine the history
or the environmental justice movement.
The grassroots organizations which collectively constitute what is now
called the environmental justice movement are the heirs of local environmental movements in the United States dating back at least to Jane Addams
and the urban progressives of the 19th century What is distinctive about
the present movement is the explicit alliance between environmental and
civil rights organizations first evidenced by a 1982 protest against the
disposal of PCB-contaminated waste in poor, predominantly African-American Warren County, North Carolina. Since then, local environmentalists
and civil rights leaders have increasingly found common ground in focusing
on local environmental issues.
A common feature of these groups is a shared belief that environmental
concerns are not separate from other social issues. The issues addressed by
these groups are usually local, and often involve efforts to oppose unwanted
facilities within a community. Lois Gibbs, whose experience as a housewife
near the Love Canal Superfund site led her to organize the influential
Citizens' Clearinghouse for Hazardous Waste, which exemplifies this
grassroots environmental movement. Unlike mainstream groups, these
organizations eschew lobbying in favor of direct pressure on local authorities
and pollution sources. Disparagingly dismissed as NIMBY (Not In My
Back Yard) groups, they evoke a forgotten history of urban struggle
exemplified by Jane Addams and her fellow urban reformers (some of
whom were labeled "sewer socialists"). Many of the leaders of these
organizations are women reminiscent of Addams, Florence Kelley, Alice
Hamilton and other Hull House activists.4
The environmental justice movement has benefitted from the active
participation of a number of important academic researchers, notably Robert
2. 58 Fed. Reg. 63,956 (1993).

3. See generally ROBERT GOTnEIB, FORCING THE SPRING: THE TRANSFORMATION
OF THE AMERICAN ENvmomENTAL MOVEMENT (1993).
4. hd
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Bullard and Bryant Bunyan whose writings form a primer for the issues
within the movement.5 Not surprisingly, the environmental justice movement has given rise to a number of studies designed to explore whether
pollution sources are concentrated in poor and/or minority areas. The most
influential of these was a report issued by the United Church of Christ
Commission for Racial Justice (then headed by Rev. Benjamin Chavis) in
1987.6 Studying commercial hazardous waste facilities and uncontrolled
toxic waste sites, it found that three out of five African-American and Latino
citizens in the United States lived in communities with one or more uncontrolled hazardous waste sites and that 40 percent of total hazardous waste
disposal capacity is located in communities of people of color.7 It found
that people of color were twice as likely as whites to live in a community
with a commercial hazardous waste facility and three times as likely to live
near a large landfill or multiple waste facilities.8 There have been a number
of studies since 1987 which have used a similar methodology, i.e. comparing the number of pollution sources (hazardous waste sites, waste disposal
facilities or other similar facilities, for example) within poor or minority
communities with the number in other communities. With few exceptions,
these studies have concluded that the distribution of pollution sources is not
random, but falls more heavily on poor and/or minority communities. 9
Other studies have examined actual pollution levels in different areas
of the country. Most of these studies compared ambient air quality in
various geographic areas against the health-based standards established by
the U.S. Environmental Protection Agency. Again, they conclude that poor
air quality affects poor and minority communities to a significantly greater
degree than it affects other communities. A recent study, for example,
found that African-Americans are 40 percent more likely to live in an area
which does not attain EPA standards for air quality, and Latino citizens are
almost 90 percent more likely to live in such areas than whites.1° The
EPA itself has concluded that minorities have greater exposure to environmental pollutants, although, citing lack of data, it deferred from concluding
5. See, e.g., ENVIRONMENTAL JUSTICE: ISSUES, POLICIES, AND SOLUTIONS (Bunyan
Bryant ed., Island Press 1995); CONFRONTING ENVIRONMENTAL RACISM (Robert Bullard ed.,
South End Press 1993); ROBERT D. BULLARD, DUMPING IN DXm: RACE, CLASS AND
ENVIRONMENTAL QUALITY (1990).

6. UNITED CHURCH OF CHRIST COMMISSION FOR RACIAL JUSTICE, TOXIC WASTES
AND RACE IN THE UNITED STATES (1987) (hereinafter ToXIc WASTES AND RACE].
7. Id.

8. Id.

9. BENJAMIN GOLDMAN, NOT JUST PROSPERITY: ACHIEVING SUSTAINABILITY WITH
ENVIRONMENTAL JUSTICE (1993).
10. Id. at 15.
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that such exposure is the cause for disproportionate health effects (except for
lead poisoning which, as discussed below, is known to affect African=Americans disproportionately)."
It is well-established that health correlates to race and income. For the
first time this century, for example, black life expectancy actually declined
during the 1980s. Age-specific death rates are higher for blacks in all age
groups from birth to age 84 compared to whites, and death rates from cancer
are 33 percent greater for black males and 16 percent greater for black
females. 2 People of color are twice as likely to live in highly industrialized areas where the rates of cancer and other disease are highest, and
poverty is 50 percent greater in these highest-mortality counties as well. 3 '
Two examples are particularly illustrative. Asthma is on the rise in the
United States among all children, but African-American children have the
4
greatest impairments from asthma and the most frequent hospitalizations.
Death rates from asthma are three times greater for blacks than whites. 5
Similarly, lead poisoning in children, an environmental hazard of major
proportions, is estimated to affect three to four million children under the
age of six.' 6 One out of every six children in the United States has a
blood lead level higher than the trigger levels established by the Centers for
Disease Control, but among inner-city African-American children, the rate
approaches 70 percent. 7
The EPA's response to the issues raised by the environmental justice
movement began in 1990 when, at the urging of scholars and activists,
then-Administrator William Reilly formed a workgroup which in 1992
issued the report, titled Reducing Risk for All Communities, that included
11. U.S. ENVTL. PROTECTION AGENCY REPORT 230-R-92-008, ENVIRONMENTAL
EQUITY: REDUCING RISK FOR ALL COMMUNmES (1992) [hereinafter REDUCING RISK]. The

EPA report specifically cited the fact that a large proportion of racial minorities reside in
metropolitan areas with poor air quality and reside in physical proximity to potential
pollution sources such as hazardous waste sites. The report also noted that fish consumption
was greater among Native Americans and minority anglers and that minority farmworkers
had greater exposure to pesticides.
12. Id. at 11. See also BENJAMIN A. GOLDMAN, THE TRUTH ABOUT WHERE YOU
LIVE: AN ATLAS FOR ACTION ON TOXINS AND MORTALrrY, 33-34 (1992).
13. Id. at 282-83.
14. Centers for Disease Control, Asthma--United States, 43 MORTALITY & MORBiDITY
WKLY REP. 952 (1995); R. Evans, Asthma in Minority Children: A Growing Problem, 101
CHEST 368s (1992).
15. Centers for Disease Control, Asthma--United States,43 MORTALITY & MORBIDITY
WKLY REP. 952 (1995).
16. REDUCING RISK, supra note 11, at 11; ENVIRONMENTAL DEFENSE FUND, LEGACY
OF LEAD: AMERICA'S CONTINUING EPIDEMIC OF CHILDHOOD LEAD POIsONING
17. REDUCING RISK, supra note 11, at 11.

(1990).
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the above findings.' 8 More recently, President Bill Clinton issued Executive Order No. 12,898 on February 11, 1994, dealing with environmental
justice. It provided, in part, as follows:
To the greatest extent practicable and permitted by
law... each Federal agency shall make achieving
environmental justice part of its mission by identifying
and addressing, as appropriate, disproportionately high and
adverse human health or environmental effects of its
programs, policies, and activities on minority and low-income populations.' 9
The Executive Order prompted a number of activities on the part of
EPA with respect to environmental justice. First, it established an
Inter-Agency Working Group to implement the order among all federal
agencies. As required by the order, EPA has developed an Environmental
Justice Strategy, issued in April 1995, 20 followed by a plan for implementation of the goals set out in the strategy. The EPA also established a
Federal Advisory Committee consisting of representatives from industry,
state and local government, academia and environmental and grassroots
organizations. The committee will be making recommendations to EPA on
environmental justice.
Now three major themes emerge from the environmental justice
movement. First, the very concept of environmentalism has expanded to
embrace a wider range of social issues. The strong grounding of the
movement in local, often urban, communities entails a rethinking of more
reified conceptions of nature taken for granted by mainstream environmental
organizations. Communities with their own experiential and historical
realities become the "idea, the place and the relations and practices" which
generate new ways of configuring the relationship between the human and
non-human worlds. 2' To put it another way, environmental justice activists
have exploded the traditional notion of "the environment" as the static
physical media (air, water and land) in which we exist. Instead, in the
words of Dana Alston at the First People of Color Environmental Leadership

18. Id.

19. Exec. Order No. 12,898, 59 Fed. Reg. 7629 (1994) [hereinafter Exec. Order].
20. U.S. ENVTL. PROTECTION AGENCY, REPORT 200-R-95-002 (1995).
21. Giovanna DiChiro, Nature as Community: The Convergence of Environmentaland
Social Justice, in UNCOMMON GROUND: TOWARD REINVENTING NATURE (William Cronnon
ed., 1995).
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Summit in Washington, D.C., in 1991: "The environment, for us, is where
we live, where we work, and where we play."22
The second major theme is disproportionate impact, based upon the
growing body of evidence that poor and minority communities share greater
pollution burdens than other communities. Whether viewed from the aspect
of race or income, there is growing consensus that it is unfair to subject
certain populations to environmental risks not borne by others. Third,
environmental justice advocates consistently demand greater participation in
environmental decisions which affect their communities. The environmental
justice movement can be seen as a rejection of what has been termed "the
rational-technical discourse of politics" and a belief in what Benjamin
Barber calls strong "participatory democracy."23

II.

APPLICATION TO SITING

The siting of new sources is not, of course, the only issue highlighted
by the environmental justice movement. Communities face at least three
separate environmental issues: remediation of historical contamination,
control of existing pollution sources, and siting of new sources. Siting,
however, is probably the pre-eminent environmental issue. Because poor
and minority communities are often dependent on the jobs which come with
economic development, the environmental justice movement should not be
viewed as anti-development. Rather, it objects to facilities which are
perceived as undesirable due to a combination of environmental, aesthetic
and social factors. These facilities include solid and hazardous waste
facilities, incinerators, and landfills and are sometimes referred to as LULUs,
or locally undesirable land uses.'"
This article now will examine the relationship between environmental
justice and the requirements of federal, state, and local law that affects
industrial development. I begin with a discussion of federal law and will
consider how environmental justice is taken into account under the federal
environmental laws which apply to the permitting of new facilities, how

22. GoTnLEM, supra note 3,at 5.
23. See Robert W. Lake, NegotiatingLocal Autonomy, 13 POLmcAL GEOGRAPHY 423
(1994).
24. Frank Popper, The Environmentalistand the LULU, in RESOLVING LOCATIONAL
CONFLiCr I (Robert W. Lake ed., 1987). What constitutes a LULU, as opposed to desired
economic development, cannot be defined with specificity. Frank Popper gives a flavor of

the breadth of this category when he writes "[a]t the heart of every LULU lies large negative
externalities. A LULU may be noisy (airports), dangerous (hazardous waste facilities), ugly
(power plants), smelly (many factories), or polluting (all of the above) ...LULUs impose
costs on their neighbors, or are thought to do so." IU
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Title VI of the Civil Rights Act of 1964 may affect the permitting process,
and how environmental justice is related to Brownfields initiatives under
federal and state law to facilitate the redevelopment of potentially contaminated property in urban areas. I will then consider how environmental
justice is taken into account under state and local law.
A. FEDERAL LAW

1. Permitting Under FederalEnvironmental Laws"s
Federal environmental statutes do not contain general siting requirements, with limited exceptions.' The Resource Conservation and Recovery Act (RCRA) contains minor technical requirements such as providing
that a hazardous waste treatment, storage or disposal facility cannot be
located within a seismic fault, in a 100-year floodplain, or in underground
salt domes. 27 The regulations promulgated under the Toxic Control
Substances Act contain similar requirements for PCB disposal sites. 2' The
Clean Air Act can affect siting by prohibiting the construction of regulated,
new sources in non-attainment areas unless the requisite offsets have been
obtained.29 Development which entails the filling of wetlands will be
subject to the permit requirements of the Clean Water Act,3 and discharges
to navigable waters will be subject to the requirements of the NPDES permit
25. Although this paper deals primarily with private party development, it should be
remembered that for significant federal actions, the provisions of the National Environmental
Policy Act of 1969 ("NEPA"), 42 U.S.C. §§ 4321-4370a (1994) require an environmental
impact statement ("EIS"). In a memorandum accompanying the Executive Order, President
Clinton specifically directed EPA, when reviewing an EIS submitted by other federal
agencies pursuant to Section 309 of the Clean Air Act, to "ensure that the involved agency
has fully analyzed environmental effects on minority and low income communities, including
human health, social and economic effects." The EPA has recently issued draft guidance to
ensure that these considerations are taken into account during NEPA reviews. U.S. ENVTL.
PROTECnON AGENCY, GUIDANCE FOR INCORPORATING ENviRON ENTAL JusnCE CONCERNS
INEPA's NEPA COMPLIANCE ANALYSES, (review draft 1996).
26. There are a number of federal statutes designed to address specific environmental
concerns that may bear on siting in addition to those mentioned here. Chief among these are:
floodplain management overseen by the Federal Emergency Management Agency, authorized
by 42 U.S.C. §§ 4001-4028 (1994); the Endangered Species Act of 1973, 16 U.S.C. §§ 15311543; Coastal Zone Management Act of 1972, 16 U.S.C. §§ 1451-1464 (1994); and the
National Historic Preservation Act, 16 U.S.C. §§ 470-470x-6 (1994). However, as these do
not involve environmental justice concerns per se, they will not be discussed in this article.
27. 40 C.F.R. § 264.18 (1992).
28. 40 C.F.R. § 761.75 (1992).
29. 42 U.S.C. §§ 7501, 7503(c) (1994).
30. 33 U.S.C. § 1344 (1994).
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program.3" Beyond this, however, the federal statutes lay out technical
requirements for certain types of facilities, but leave siting decisions to state
and local authorities.32
Without specific locational standards, industrial developers attempting
to site facilities subject to federal environmental laws may nonetheless
confront environmental justice issues in the permit process. Three recent
decisions by EPA's Environmental Appeals Board provide insight into how

environmental justice issues affect the permitting process.
Two of the three cases are very similar. In re Chemical Waste
Management of Indiana" involved a permit for a hazardous waste landfill
under RCRA and In re Envotech' involved a permit in Michigan for the

underground injection of waste under the Safe Drinking Water Act. In both
cases, members of the public, relying upon the Executive Order, opposed the
permit on the grounds that its issuance exposed them to disproportionate
risk.35 On appeal, the Environmental Appeals Board made three points: the
Executive Order does not change the substantive requirements for issuance
of a permit; 36 if a permit meets the requirements of RCRA (or the Safe
Drinking Water Act, in the case of the UIC permit), EPA may issue a
permit, regardless of the racial or socio-economic composition of the

surrounding community,37 except, however, upon a plausible claim of

31. 40 C.F.R. §§ 122-125 (1995).
32. RCRA contains a provision allowing the EPA to "specify criteria for the acceptable
location of new and existing" hazardous waste facilities.
33. In re Chemical Waste Management of Indiana, Inc., 1995 WL 395962 (E.P.A.
1995) [hereinafter Chemical Waste Management].
34. In re Envotech, L.P., 1996 WL 66307 (E.P.A. 1996) [hereinafter Envotech].
35. Chemical Waste Management, 1995 WL 395962 (E.P.A. 1995); Envotech, 1996
WL 66307 (E.P.A. 1996).
36. The Board stated: "[W]e conclude that the Executive Order does not purport to,
and does not have the effect of, changing the substantive requirements for issuance of a
permit under RCA and its implementing regulations. Chemical Waste Management, 1995 WL
395962, at *7. The Board's holding, which was reaffirmed in Envotech, was based in part on
the express terms of the Executive Order, which directed that federal agencies address
environmental statutes to the extent "permitted by law." Exec. Order, supra note 19, at 1.
The Executive Order, then, is a directive to federal agencies by the President on how to
operate federal programs. It does not provide any new authority which means that programs
must operate within existing statutory authority unless and until there is a change in law.
This is consistent with case law which holds that executive orders do not have the force of
law unless derived from an act of Congress or the Constitution. Youngstown Sheet & Tube
Co. v. Sawyer, 343 U.S. 579, 585 (1952); Independent Meat Packers Assn. v. Butz, 526 F.2d
228, 235 (8th Cir. 1975).
37. With respect to RCRA, for example, the Board stated: "If a permit applicant meets
the requirements of RCRA and its implementing regulations, the Agency must issue the
permit, regardless of the racial or socio-economic composition of the surrounding community
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environmental justice, EPA must consider exercising its discretionary
authority under the governing statute to address environmental justice
claims.3" The Board identified two specific areas where EPA should
exercise discretionary authority.
First, the Board noted that the EPA has discretionary authority to
provide public participation opportunities beyond those required in 40 C.F.R.
§ 124, and it held that the EPA must consider exercising such discretion
whenever citizens make a plausible claim of a disproportionate risk. In both
of the permits in question, for example, the Board viewed with approval the
additional public participation opportunities - supplemental informational
meetings, supplemental outreach, etc. - which the Region had provided.39
The second area where the EPA possesses discretionary authority
involves the so-called omnibus provision within both RCRA and the Safe
Drinking Water Act which authorizes the permitting authority to impose, on
a case-specific basis, permit conditions necessary to protect health or the
environment.' According to the Board, EPA is also required to consider
the use of this authority upon a plausible claim of disproportionate risk.
The Board made it clear that the imposition of such provisions rests not
upon the Executive Order, but is based upon and limited by the constraints
that are inherent in the language of the authority.41 This means, for
example, that omnibus authority cannot be used to "redress impacts
unrelated to the environment purposes of the statute in question such as
negative economic or social impacts." 42 Elsewhere the Board has made
clear, under RCRA, that the use of the omnibus authority does not
necessarily result in the denial of a permit, but is intended to craft
conditions which will eliminate adverse environmental impacts. In the final
analysis, however, if it were impossible to craft a set of conditions that

and regardless of the economic effect of the facility on the surrounding community."
Chemical Waste Management, 1995 WL 395962, at *9.

38. Id.

39. Id.; Envotech, 1995 WL 66307, at *25. The EPA recently promulgated regulations
under RCA for enhanced public participation. Among other things, these regulations require
an applicant to meet with the local community even before an application is submitted, and
it generally requires providing more and earlier information and greater opportunity for
public comment. There has been considerable discussion of extending the principles in this
rule to other statutes as well. 60 Fed. Reg. 63,417-63,434 (1995) (emphasis added).
40. RCRA § 3005(c)(3), 42 U.S.C.A. § 6925(c)(3) (West 1994). For UIC permits,
'omnibus authority" is set forth in 40 C.F.R. § 144.52(a)(9).
41. Chemical Waste Management, 1995 WL 395962 at *11.
42. Id.
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would protect human health and 43the environment, the Agency would have
the authority to deny the permit.
The thrust of the Board's holding is, where a plausible claim of
disproportionate impact on poor and minority communities is made, to
require an analysis "focusing particularly on the minority or low-income
community whose health or environment is alleged to be threatened by the
facility."' If such an analysis identifies a risk to these communities, the
Agency should impose appropriate additional permit conditions under the
omnibus authority.45
Both Chemical Waste Management and Envotech involved essentially
a single facility located in a quasi-rural area without a significant low-income or minority community in close proximity. The more difficult scenario
will occur in an area with multiple sources with minority or low-income
communities nearby. In this scenario, the difficult issue will be assessing
disproportionate risk. While the very purpose of the environmental controls
imposed in the permitting process is to control exposure to pollution,
environmental justice advocates point out that in areas already burdened by
a number of facilities, the additional contribution by a new source, even one
which is in compliance with applicable requirements, may create, cumulatively, a disproportionate risk. There is no protocol for assessing disproportionate risk at the present time, although there is increasing awareness of the
need to develop methods for undertaking such assessments.
Chemical Waste Management and Envotech make clear that the manner
in which environmental justice concerns will be addressed depends upon the
This is evident in the one other recent
particular statute in question.'
permit appeal which considered environmental justice issues. In re Genesee
Power Station involved a PSD permit under the Clean Air Act for a wastewood burning facility to be located in a predominantly African-American
community in Flint, Michigan. 47 Members of the public objected to the
43. i at 10 (citing In re Marine Shale Processors, Inc., 1995 WL 135572 (E.P.A.
1995)). The EAB commented that "if the nature of the facility and its proximity to
neighboring populations would make it impossible to craft a set of permit terms that would
protect the health and environment of such populations, the Agency would have the authority
to deny the permit."
44. Id. at 11.

45. In both of the cases in question, demographic data demonstrated that there were
no significant minority or low-income populations residing within a one- or two-mile radius
from the facility. This led to the conclusion that the permit would result in no disproportionate affect.
46. See supra notes 33-45 and accompanying text.
47. In re Genesee Power Station Ltd. Partnership, 1993 WL 484880 (E.P.A. 1993)
[hereinafter Genesee Power].
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permit precisely on the grounds that it represented a disproportionate risk to
the community. 48 The Clean Air Act does not contain an omnibus
provision similar to RCRA49 or the Safe Drinking Water Act." The
initial decision by the Board, therefore, after considering a number of
technical objections raised by the citizens, went on to state that the Clean
Air Act provided no authority to consider community opposition to the
proposed location of the facility."
The Office of General Counsel asked the Board to reconsider the last
portion of the decision. It pointed out that Section 165 of the Act provided
for public comment on PSD permits, and allowed the public to comment on
"alternatives" with respect to the permit.5 2 The EPA argued that implicit
in Congress' intent in allowing public comment on alternatives was the
authority to deny a permit where public comment demonstrated that
alternative siting was more appropriate. 3 In response, the Board, while not
embracing the EPA's position, vacated that part of its order which had held
that no such authority existed within the Clean Air Act. At present, then,
the Board has taken no formal position on this issue, but the position of the
Agency, at least as set forth in its brief, is that siting can be taken into
account under the Clean Air Act.
Taken together, these decisions provide some guidance on the issue of
how environmental justice will be taken into account in the permitting
process: public participation should be enhanced, and beyond that, the
Agency should look at the specific statute in question to attempt to respond
to plausible environmental justice concerns.
2. Title VI of the Civil Rights Act of 196455
According to the United Church of Christ report, race is the single most
significant predictor of the location of controlled and uncontrolled hazardous
waste sites.5 6 This led Rev. Benjamin Chavis to describe the dispropor48. Id. at *5.
49. RCRA, 42 U.S.C.A. § 6901 (West 1994).
50. Safe Drinking Water Act, 42 U.S.C. § 300(f)-300j-9 (1994).
51. Genesee Power, 1993 WL 484880, at *22.
52. Id.(citing to Clean Air Act of 1970 § 165, 42 U.S.C. § 7475(a)(2) (1994), which
states: "No major emitting facility on which construction is commenced may be constructed
in any area to which this part applies unless. . . a public hearing has been held with opportu-

nity for interested persons including representatives of the Administrator to appear and submit
written or oral presentations on the air quality impact of such source..
53. Genesee Power, 1993 WL 484880.
54. Id.
55. 42 U.S.C. § 2000d-2000d-4a (1994).
56. See supra GOLDMAN, note 9.
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tionate siting of pollution sources in minority communities as "environmental racism."57 It is hardly surprising, then, that the siting of unwanted
facilities in minority communities has been challenged on the basis of civil
rights law as well as under the environmental statutes.
A handful of cases have challenged state siting decisions under the
Equal Protection Clause of the Constitution. 58 These cases have been
uniformly unsuccessful, even where the plaintiffs have been able to prove
that the results of state siting decisions had the effect of discriminating
against minority communities.5 9 In each of these cases, plaintiffs failed to
establish that the state's decision resulted from "discriminatory intent" or
"purpose" as required by the Supreme Court's 1976 decision in Washington
v. Davist °
Because of the difficulty in showing discriminatory intent, recent
challenges to siting decisions have tended to rely on the provisions of Tide
VI of the Civil Rights Act of 196461 which provides in pertinent part as
follows: "No person in the United States shall, on the ground of race, color
or national origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance."62 Like other federal agencies, the EPA has
63
promulgated regulations implementing the requirements of Title VI.
Significantly, the EPA's regulations establish a "discriminatory effect"
standard for establishing discrimination, rather than a discriminatory intent
standard. 64 The Supreme Court has upheld federal regulations of this
nature, holding that although the statutory language standing alone requires
the same showing of discriminatory intent as would be required to prove a

57. See supra Toxic WAsTEs AND RACE, note 6.

58. See Bean v. Southwestern Waste Management Corp., 482 F. Supp. 673 (S.D. Tex.
1979); see also R.I.S.E., Inc. v. Kay, 768 F. Supp. 1144 (E.D. Va. 1991), affd, 977 F.2d 573

(4th Cir. 1992); East Bibb Twiggs Neighborhood Ass'n v. Macon-Bibb County Planning &
Zoning Comm'n, 706 F. Supp. 880 (M.D. Ga.), affd, 888 F.2d 1573 (11th Cir. 1989);
NAACP v. Gorsuch, No. 82-768-CIV-5 (E.D.N.C. Aug. 10, 1982).
59. See, e.g., Bean v. Southwestern Management Corp., 482 F. Supp. 673 (S.D. Tex.

1979). "[Ihe plaintiffs must show not just that the decision to grant the permit is
objectionable or even wrong, but that it is attributable to an intent to discriminate on the
basis of race." Id. at 677.

60. 426 U.S. 229,238-48 (1976); see also Village of Arlington Heights v. Metropolitan
Hous. Dev. Corp., 492 U.S. 252 (1977).
61. 42 U.S.C. § 2000d (1994).
62. 42 U.S.C. § 2000d-4a (1994).
63. 40 C.F.R. § 7 (1995).
64. 40 C.F.R. § 7.35(b) (1995).
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constitutional violation under the Equal Protection Clause,' federal
agencies may adopt a discriminatory effects standard by regulation.66
Since the EPA provides substantial funding to state environmental
agencies, the agencies qualify as recipients of federal assistance, and, as
such, their actions are subject to the requirements of Title VI. 67 Although
Title VI has been held to provide an implied private right of action," the
EPA's regulations also provide an administrative procedure by which
complaints are filed with the Agency's Office of Civil Rights. Complaints
which are accepted are investigated pursuant to a procedure which can
ultimately result in the termination of assistance to a recipient found to have
violated Title VI." There have been approximately thirty Title VI
complaints filed with the Office of Civil Rights over the last three years,
reflecting the increased interest in this vehicle as a means of challenging
siting decisions.
The assumption underlying many of these Title VI complaints is that
a potential violation of Title VI could result in a denial of a permit which
otherwise meets all environmental requirements. However, there is no case
law on this point. This is also the case with respect to the important issue
of whether a state agency which issues an operating permit, but did not
participate in the siting decision, can be found to have violated Title VI.
These and other unresolved issues must be closely watched as Title VI may
become an increasingly significant factor in the permitting process.7

65. Guardians Ass'n v. Civil Service Comm'n, 463 U.S. 582, 584 n.2 (1983).

66. Id.

67. In 1988, Congress passed the Civil Rights Restoration Act which was intended to
reverse the Supreme Court's earlier decision in Grove City College v. Bell, 465 U.S. 555
(1984). Civil Rights Restoration Act of 1988, Pub. L. 100-259, 102 Stat. 31 (codified at 42
U.S.C. § 2000d-4a (1988)). This made clear that racial discrimination in any of the
recipients' operations (even those operations which do not receive federal assistance) violates

Title VI. Id.
68. Cannon v. University of Chicago, 441 U.S. 677 (1979).
69. 40 C.F.R. §§ 7.105-.135 (1995). Since the sanction of termination of funds is so
extreme (and may not even be in the interests of those complaining of a Title VI violation),
the regulations encourage the Agency to attempt to resolve the issue by agreement. Federal
agencies have broad latitude in negotiating compliance agreements with recipients.
70. A number of articles have addressed the application of the civil rights law to
environmental permitting, including James H. Colopy, The Road Less Traveled: Pursuing
EnvironmentalJustice Through Title VI of the Civil Rights Act of 1964, 13 STAN. ENv. L.J.
125 (1994); Richard J. Lazarus, Pursuing "EnvironmentalJustice": The Distributional
Effects of Environmental Protection, 87 Nw. U. FL. REV. 787, 827-842 (1993); Note,
Remedying EnvironmentalRacism, 90 MICH. L. REV. 394 (1991).
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3. Brownfields Redevelopment
There has been considerable focus in recent years on redeveloping
urban land which otherwise becomes unsalable or abandoned because of
potential environmental contamination. This concern has resulted in a range
of new and proposed legislation to facilitate Brownfields redevelopment."1
Many states now have voluntary cleanup programs which encourage owners
to clean up property outside of the enforcement or Superfund context.72
Since many Brownfields sites are located in poor and/or minority areas, it
is naturally assumed that Brownfields redevelopment is not only compatible
with, but affirmatively promotes, the parallel goal of environmental justice.
In many cases, this assumption is warranted since abandoned and unused
property within a community is a resource which, if appropriately developed, will often better the quality of life in most communities. Yet, there
are points where the goals of environmental justice may conflict with, or at
least alter, some traditional notions of Brownfields development.
First, cleanup goals must be rigorous so as to ensure that potential
sources of pollution in what may already be a burdened community are
adequately addressed. One of the goals of the Brownfields redevelopment
advocates is to reduce cleanup costs, thus increasing the likelihood that
businesses and developers will invest in cleaning up contaminated sites.
Risk assessments are commonly identified as the cause for the high cleanup
costs because they assume future land uses that are considered unrealistic."
As a result, many state voluntary cleanup programs (including the Illinois
program) specifically provide for risk assumptions which take into account
the "realistic" land use scenarios.74 Environmental justice advocates are
concerned that this may lead to less stringent cleanups in poor and minority
communities where many potential Brownfields sites are located.75 One
principle for addressing this tension is to ensure that overall community

71. See Douglas A.McWilliams, EnvironmentalJustice and IndustrialRedevelopment:

Economics and Equality in Urban Revitalization, 21 ECOL. L.Q. 705, 751-52 (1994).
72. A comprehensive voluntary cleanup program was enacted in Illinois in 1995 and
is codified at 415 ILL. CoMP. STAT. ANN. 5/58 (West 1995). See also Michael J. Fleck, The
Illinois Brownfields Law: Environmental Protection Meets Economic Productivity, 84 ILL.
B.J. 400 (Aug. 1996).
73. See generally McWilliams, supra note 71.
74. See Fleck, supra note 72.
75. This is the position advocated in the Jan. 31, 1996, Working Draft prepared by the

Waste and Facility Siting Subcommittee of the National Environmental Justice Advisory

Council, titled Environmental Justice, Urban Revitalization, and Brownfields: The Search
for Authentic Signs of Hope (forthcoming 1997).
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goals regarding environmental quality and land use should guide the process
for developing environmental cleanup standards. 6
Second, Brownfields programs should also ensure that subsequent reuse
of the property does not subject a community to disparate environmental
impacts of pollution. It would be unfortunate, for example, for a Brownfields site to be cleaned up only to find that it will host an unwanted waste
disposal facility with the potential for subjecting a community to even
greater environmental risks.
Third, because community participation is a key component of
environmental justice, Brownfields redevelopment should provide for citizen
participation to the maximum extent possible both in cleanup decisions and
decisions regarding subsequent reuse. Many, but by no means all, state
voluntary cleanup programs already provide procedures for citizen notice
and comment. Such procedures are essential, especially for sites which can
reasonably be expected to be of interest to local communities.
B. STATE AND LOCAL ISSUES

Environmental justice relates to the siting and permitting process under
state and local law in a number of ways. Three aspects in particular will be
discussed: the movement in some states to enact legislation specifically
dealing with environmental justice; the ways in which environmental justice
is taken into account under state siting laws; and the extent to which local
zoning laws consider environmental justice.
1. State Environmental Justice Legislation
A handful of states have passed legislation dealing directly with
environmental justice. The most far-reaching is Arkansas' statute, which
establishes a procedure to identify "high impact areas" and creates a
rebuttable presumption against the siting of "high impact solid waste
disposal facilities" within twelve miles of these areas. Other states, such as
Florida or Louisiana, have established fact-finding commissions regarding
how and where facilities are located. Illinois has not enacted similar
legislation. These are modest steps, but demonstrate the range of options
available to state government for addressing environmental justice issues.7

76. Id.
77. Nixon, "Legislating Justice: A Report on State Environmental Justice Laws,"
Report Issued by the Institute for Southern Studies, Durham, N.C. (no date).
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2. State Siting Provisions
The siting of unwanted facilities involves both state and local interests.
On one hand, the state generally must balance state-wide industrial growth and
environmental protection by ensuring that an adequate number of safe facilities
are sited, while on the other hand, local governments are most often exclusively influenced by local concerns. The degree to which local government can
veto the siting of controversial facilities has been a central issue for state and
local governments during the past decade. 78 As a consequence, most
industrial states have enacted some kind of siting legislation intended to set out
a scheme for addressing siting issues. The way this tension is resolved affects
environmental justice concerns in that, at least theoretically, the greater the
local influence in the decision-making process, the more likely the concerns
of impacted communities will be heard.79
There are two important aspects to the various state statutory schemes.
The first is the procedure to be used for reaching siting decisions. Here, as
Professor A. Dan Tarlock has pointed out, there is a wide variety of state
approaches.se At the two extremes, Maryland pre-empts all local land use
controls, while Michigan specifically preserves a local veto over all
decisions. Some states, such as Minnesota and New Jersey, pre-empt local
land use controls but mandate enhanced public participation in the siting
process. Massachusetts has enacted a complicated procedure where the
applicant and a local assessment committee are required to negotiate a siting
agreement with provisions for binding arbitration if they are unable to do so.
Still other states have established state siting boards which have either an
advisory or a more formal function.8'
Illinois law requires that, with certain exceptions, all "pollution control
facilities" obtain local approval with respect to the siting of such facilities. 2 Local approval is to be determined based upon nine criteria, and
78. See Neil R. Shortlidge & Mark White, The Use of Zoning and Other Local
Controlsfor Siting Solid and Hazardous Waste Facilities, 7 NAT. RESOURCES & ENV'T,

Winter 1993, at 3-5.
79. There are, of course, exceptions to this. In the case of the siting of a municipal

solid waste incinerator in Robbins, Illinois, for example, the local government approved the
siting decision over the objections of a number of environmental justice activists. Daly v.
Pollution Control Bd., 637 N.E.2d 1153 (111. App. Ct. 1994).
80. Dan Tarlock, State Versus Local Control of Hazardous Waste FacilitySiting: Who

Decides in Whose Backyard, in RESOLVING LOCATIONAL CONFLICTS 137 (Robert W. Lake
ed., 1987).

81. Id.

82. 415 ILL. Comp. STAT. ANN. 5/39.2 (West 1995). The principal exception is that
the requirement for obtaining local consent does not apply to cities or municipalities with a
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this procedure specifically pre-empts other local land use requirements.83
Local approval is subject to review by the Illinois Pollution Control Board,
and thereafter, by the judiciary. The net effect is to create a dual system of
review whereby an applicant must obtain both local and state approval.
According to the Illinois Environmental Protection Agency, which provides
state approval, 203 requests for siting approval were received by local
governments from 1981 to 1992, and 76 percent of those requests were
approved.'
The second aspect to state siting schemes consists of the substantive
criteria which must be considered in the course of siting. As would be
expected, many of these criteria are technical in nature, including prohibition
of siting in floodplains and wetlands, consideration of the geology of the
site, the nature of impacts on groundwater, and the impacts on health."
Some states also consider non-technical criteria, such as "the objections of
the public" (Michigan) or "community perceptions and other psychic costs"
(Kentucky). 6 These "soft" criteria are often more likely to be responsive
to environmental justice concerns.
3. Local Zoning Requirements
Local governments, unless pre-empted by state law, can affect the siting
of LULUs through local zoning ordinances and sometimes through specific
ordinances.8 7 It must be remembered, however, that the authority of local
governments to act is bounded by both federal and state limits. From a
constitutional point of view, both the Commerce Clause8" and the Takings
Clause8 9 can circumscribe the authority of local governments. A Michigan

population of over 1,000,000. "Pollution control facilities" that are subject to the requirements
of this provision include a variety of waste-related facilities, such as landfills and waste
incinerators, but exclude waste sites which receive only the process waste from the same
facility for on-site storage, treatment, or disposal. 415 ILL. CoMP. STAT. ANN. 5/3.32 (West
1995).
83. 415 ILL. COMP. STAT. ANN. 5/3.32 (West 1995).
84. ILLINOIS ENvIRONMENTAL PROTEcIoN AGENCY, REGIONAL POLLuTnoN CONTROL
FACILITY SITING IN ILLINOIS: THIRD REPORT 8 (Jan. 1993).
85. Dennis M. Toft, Site Selectionfor Hazardous Waste Facilities,7 NAT. RESOURCES
& ENV'T, Winter 1993, at 6.

86. See Tarlock, supra note 80, at 150-51.

87. For example, the City of Chicago has established specific permitting procedures
for various kinds of waste facilities which are delegated to the Department of the

Environment to carry out. CHICAGO, ILL., ENVIRONMENTAL PROTECTION AND CONTROL

ORDINANCE § 11-4-1520.
88. U.S. CONST. art I, § 8. cl. 3.
89. U.S. CONST. art. V.
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scheme which authorized county governments to limit local waste facilities
to accepting local waste was struck down as violative of the Commerce
Clause because the ordinance discriminated against interstate solid waste. 9°
Sometimes local government will attempt to prohibit certain types of
facilities such as landfills or incinerators altogether. These types of
provisions will be subjected to scrutiny under the Takings Clause of the
Fifth Amendment. To the extent that such restrictions are held to go beyond
protecting health and welfare, they will not be considered a legitimate
exercise of police power and will constitute an impermissible taking without
just compensation. 91
The power of local governments is also restricted by the authorities
provided under state law. The authority of local governments to act with
respect to siting is limited by state law. In some cases, local authority may
be pre-empted by the state siting schemes referred to above. There are, in
addition, inherent limitations on the authority of local governments. In
so-called "Dillon Rule" states, where local units of government are
considered mere creatures of the state, the opportunities for local regulation
are fewest;' for "home
rule" states, such as Illinois, opportunities for
93
regulation are greatest.
The most common local regulations that affect siting are zoning laws.
Under most zoning regulations, the categories of use are broad: residential,
commercial, and industrial. Most local zoning regulations require a special
or conditional use permit for certain categories of facilities, such as waste
facilities." While environmental considerations are ordinarily not part of
the zoning permit process, social, economic and environmental impacts may
be considered in the case of special permits. In this way, zoning decisions
may be said to consider what may be called environmental justice issues.
It is, however, by no means clear that zoning provisions are per se effective
in protecting the interests of minority and low-income communities, as these
communities have historically suffered from local zoning decisions.9"
90. Fort Gratiot Sanitary Landfill v. Michigan Dept. of Nat. Resources, 504 U.S. 353
(1992).
91. See RUTHERFORD H. PLATT, LAND USE AND SOCIETY: GEOGRAPHY, LAW AND

PuBuc PoLicy 258-269 (1996).

92. Shortlidge & White, The Use of Zoning and Other Local Controls for Siting Solid
and Hazardous Waste Facilities, 7 NAT. RESOURCES & ENV'T 3 (1993).
93. Id.
94. Id. at 5.
95. See generally Jon C. Dubin, From Junkyard to Gentrification:Explicating a Right
to Protective Zoning in Low-Income Communities of Color, 77 MINN. L. REV. 739 (1993)

(significant segregated residential patterns remain as a legacy of discriminatory zoning and
land use planning).
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CONCLUSION

This article has examined the themes of the environmental justice
movement as it relates to siting under federal and state environmental laws.
While there are elements of both federal and state law which explicitly or
implicitly relate to the issues which the environmental justice movement has
brought to our attention, it must be concluded that these issues are not
addressed in a comprehensive manner. Responsibilities for siting are spread
throughout our complicated system of federal, state, and local governmental
control. The challenge for the future will be to stitch together policies
among all levels of government that will the address issues of fundamental
fairness which have been thrust upon us and require our thoughtful and
immediate response.

